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of war and to reduce its inevitable hardships have been constant and 
untiring. 

I thank you for your attention. 

The Chairman. I have very great pleasure in introducing Mr. 
Talcott Williams, Director of the Columbia School of Journalism, in 
the City of New York, who will speak to us upon the question entitled, 
"The share of the United States in opening the world's seas and 
waterways." 

THE PEACE OF THE WATERWAYS. 

THE SHARE OF THE UNITED STATES IN OPENING THE WORLD'S SEAS 

AND WATERWAYS. 

Address of Dr. Talcott AVilliams, Director of the Columbia School 
of Journalism, New York City. 

The United States was the first of the Powers, great or small, 
which rested its diplomatic policy in despatches, and its action by 
arms, upon the broad principle that the justice of humanity required 
that all the common utilities of the earth should be open to all men 
and all flags on terms of even-handed equality. In Jefferson's sonorous 
phrase in 1792, "The ocean is free to all men and the rivers to 
all their inhabitants." 

The first of these is now so universally true and the second so gen- 
erally practised, that none now realize in how different a world the 
Republic first stood forth to challenge immemorial 140 years ago. 
Neither ocean nor rivers were free in 1783 when the United States 
began its consistent and unvarying determination to free both from 
their various servitudes. Broad stretches of the ocean and numerous 
seas were restricted. The three-mile limit was far from universally 
accepted. Jurisdiction was claimed at distances of twelve, fifteen, 
eighteen and twenty miles. Revenue cutters made seizures at longer 
distances and still are empowered to do so by the municipal law of 
more than one land. The rights of capture after a blockade had been 
declared were carried to an inordinate distance. Contraband of war 
was an indefinite term capable of almost any application. Search and 
seizure were powers claimed by all navies and ruthlessly exercised by 
British vessels. In 1736 (9 Geo. II, c. 35), English law extended 
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search and seizure tor offenses against the revenue law and a possible 
hostile intent to four leagues from shore. Our own statute wisely per- 
mitted confiscation when a vessel that had unloaded four leagues from 
shore (Act March 2, 1797), and came later within the national juris- 
diction. In order the better to guard Napoleon Bonaparte at St. 
Helena, an English hovering act claimed the right of seizure over a 
wider area and a longer distance, a statute quoted by Secretary Blaine 
in regard to the attempt of the United States — one of the few aberra- 
tions of our policy in nearly a century and a half — to turn into a 
"closed sea" a sheet of water with a gate 1800 miles wide. 

Against all these attempts to curtail marine jurisdiction the United 
States rigorously protested. Jefferson refused to recognize the claims 
of Spain six miles from the Cuban coast.^ Nowhere was the United 
States willing to accept any compromise. Seward and Fish followed 
the example of Jefferson in dealing with Spain, and when in 1878 the 
English Territorial Jurisdiction Act was passed abandoning the 
nebulous claims of the past, which Sir William Scott (Lord Stowell) 
swept aside with the pitiless logic of his high juridical sense, the early 
contention of the United States was fully established. Remembering 
perhaps our repeated claims, enunciated in one leading instance when 
M. Drouyn de I'Huys protested against the action of the Kearsarge 
and Alabama out of the three-mile limit but with the French coast 
within the range of modern projectiles, and Minister Dayton main- 
tained that the increased power of ordnance had not altered an ancient 
ordinance, the United States has in the last two years, with, perhaps, 
undue patience, endured stray Mexican shots across our frontier. 

The maintenance to its conventional range set by Grotius of this 
three-mile limit to any exercise of jurisdiction by any individual sov- 
ereignty trenching upon the broad right of humanity to the free navi- 
gation of the open sea, only began the efforts and the influence of 
the United States towards freeing the ocean from the encroaching 
claims of Powers, either civilized or savage, commercial or piratical, 
prescriptive or predatory. The end of the eighteenth century found 
whole seas parcelled, with great stretches of ocean over which a jurJs- 



'For citation on this and other points, I frankly refer the reader to the 
International Law Digest of Professor John Bassett Moore, a mine in which 
all will dig for years and years to come. I have, however, with a desire every 
student will understand, not to plough wholly wth another man's heifer, 
scrupulously verified all his references on the issues cited, with renewed ad- 
miration and homaije for his accuracy, his method, his grasp of principle and his 
command of detail. 
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diction as peremptory was established as that which was laid down by 
the Peace of Antalcidas keeping the Phoenician galleys on one side of a 
promontory and the Hellenic on the other. Through all ancient diplo- 
macy, first between the Egyptian monarchy and the stray Greek galley, 
then between the Persian empire and the Greek triremes, half mercan- 
title, half military, and later between the Carthaginian ship with its 
lateen sails and the Roman with its oars, there was perpetual irritation 
and perpetual struggle for the possession not merely of the land, but 
of the seas, which was divided between the nations and its jurisdiction 
settled by treaty in a fashion unknown to modem diplomacy. The first 
establishment of the peace of any sheet of waters in ancient times came 
when Pompey swept the pirates from the Mediterranean, and Roman 
law, dealing first with the rivers of Gaul and later with the Rhine and 
Danube, the upper waters of the Nile and the safety of Spanish 
streams, threatened,the corsairs, as mural inscriptions show even in the 
time of the Antonines, ended in the dictum of the Institute, still sound 
law and sound history: "Flumina publica sunt, hoc est populi 
Romani." 

Here, as at so many other points in the "conflict of laws" in the 
law of the prator, in the recognition of aliens, of a universal citi- 
zenship, in the protection of travel, transit, and in the enumeration of 
the rights and responsibilities of the common carrier by land and by 
sea, Rome in all regions laid the- foundation of that general sanction 
of the common right of humanity to the common heritage of man, 
which is, as I have already said, the fundamental basis of civilization. 
In very truth, "hoc onttie est populi Romani." 

When the next great republic appeared, whose far flung shield over 
five and one-half million square miles makes the salus populi Romatti 
but a little thing, this ancient heritage had through dark centuries been 
wasted and trodden under foot. The Barbary pirates held the gate of 
the' Mediterranean at the Straits of Gibraltar, and levied toll upon all 
comers. They were supported by annual tributes from many lands 
reaching nearly $200,000 a year from England alone, paid in order to 
exclude from the Mediterranean trade the flags of lands and peoples 
too weak to defend themselves and too poor to equal this ransom, large 
under the standards of the eighteenth century. The Turkish Empire 
claimed at various periods similar rights in the East Mediterranean, 
and at will closed the Dardanelles and the Bosporus to all comers. 
England itself, within the memory of men still living, demanded and 
enforced homage to its flag in the open and storm-swept waters of the 
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four seas about the British Isles. Denmark under treaties and claims 
as old as the Hanseatic League levied "sound dues" at the entrance of 
the Baltic, and it was part of the Continental policy of the French 
under Napoleon to use these ancient rights to turn the Baltic into a 
closed sea. The Red Sea was another closed tract. The Persian Gulf 
was held by a piratical Arab confederation. A power still stronger, if 
more loosely organized, centered in the pirate bays of Madagascar 
and made the Indian Ocean perilous. Portugal for centuries claimed 
the right to all navigation beyond the Cape of Good Hope, and Spain 
still exercised the same challenge when the American flag first appeared 
upon the Pacific, as to navigation west of Cape Horn. Russia made 
the same egregious demand as to the northern part of the ocean and 
harried any vessels found in nearly a fifth of its vast area which lay 
between its Siberian and Alaskan coast lines. Burdensome colonial 
laws drew arbitrary lines over the seas off Brazil which even Chief 
Justice Marshall, under the spell of the legalism of an earlier age, 
recognized in a decision, later reversed. Spain practiced the same pol- 
icy on the Spanish main. The reports of our early courts are full of 
insurance cases turning upon the rights of the mariner whose vessel 
had been seized or wrecked but who was protected by marine policies 
which expressly excluded him from the ocean-like stretch of open seas, 
over which brooded the oppressive colonial policy of Spain. Even 
when the negotiations were in progress for the purchase of Louisiana, 
Spain proposed to make a closed sea of all that particular part of the 
Gulf of Mexico which lay above a line drawn from Key West to the 
outermost point of Yucatan. 

Against these manifold restrictions and these various efforts to make 
national privilege of the opportunity of humanity, the United States 
instantly threw all the weight of its national influence and its military 
force, small and as yet unknown, in its defense of the loftiest ideals of 
the race. While every other weak country and the great Powers had 
yielded to the Barbary corsairs, the American Republic, after refusing 
to negotiate treaties which admitted the payment of tribute, sent its 
fleet into the Mediterranean, bombarded Tripoli, brought Algiers to 
terms, forced the Sultan of Morocco to negotiate on even ground, and 
within two years after the first gun was fired had swept away the 
whole fabric of hereditary spoliation which other nations had endured 
so long. Where the flag flew, there, the world began to know, the free- 
dom of the seas was asserted and no land could claim more than an- 
other in the equal rights of all men to the world's waters. The risk 
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and danger of Moorish piracy, which in 1818 finally yielded to the 
guns of Lord Exmouth, long continued. Half a century ago, there 
were still men in New England seaports who could remember the col- 
lections taken up in their boyhood to ransom slaves in the Barbary 
States, and even I can recollect seeing on ah American clipper vessel 
bound from Boston to Smyrna, the men told off to gun crews and 
called to quarters for drill in working the two small guns which were 
intended to protect the vessel during a calm and in case of wreck from 
Riff Feluccas, craft which in our own day have piratically plundered 
vessels in the shadow of the mountain range, across from Gibraltar, 
mountains in sight of Europe whose hinterland is still untrod by 
Europeans. 

The sound dues were levied upon the shipping of the world by the 
Kings of Denmark from early mediaeval days. They had been accepted 
as early as 1368 by the Hanseatic Republics. Two centuries later, 
Charles V in 1554, and in 1490, Henry VII of England, had laid this 
burden on the trade of the Netherland? and of England. Down to 
1841, England was still accepting their toll on a strait between two 
open seas in a convention between the two Powers. The United 
States refused to continue a practice which was five centuries old. 
The lucid mind of John C. Calhoun in 1844 asserted in a despatch to 
our minister at Copenhagen "Under the public law of nations it can- 
not be pretended that Denmark has any right to levy duties on vessels 
passing through the sound from the North Sea to the Baltic. Under 
that law, the navigation of the two seas connected by this strait is 
free to all nations; and therefore the navigation of the channel by 
which they are connected ought also to be free." The claims of Den- 
mark, Secretary Calhoun pointed out, "were laid in a remote and bar- 
barous age." The United States refused to submit to this practice 
longer. It was willing to pay a fair sum for the period in which the 
existing treaty must remain ■ in force, two years or so, but at the end . 
of that time it was clear that the American Government would act. 
In 1853, after nearly a decade of negotiation. Secretary Marcy 
warned Denmark "nothing has been more remote from the purpose 
of our Government from the day in which it was ushered into existence 
than that of surrendering to any Power its right of using the ocean as 
the high sea of commerce. This right it claims and will use all proper 
means to secure to itself the full enjoyment of, in every quarter of the 
globe." The United States then took steps to abrogate the treaty. In 
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1857, Denmark yielded and the dues were abolished, after a little less 
than five centuries of accepted but unjustifiable exaction. 

It was the one praiseworthy incident of the unfortunate period of 
negotiation with the North African Powers before the American guns 
were heard that spoke peace and ended on the Mediterranean a piracy, 
continuous since the breaking up of tBe guardian galleys of Rome at 
the end of the fifth century, that Commodore Bainbridge, in command 
of the United States frigate George Washington, had sailed through 
the Dardanelles in spite of a challenge to anchor and under fire of the 
forts. To the early claims of Turkey, who controlled entrance and 
egress from the Black Sea, through either the Bosporus or the Helles- 
pont, under the successive treaties from 1774 to 1856 in which the 
European Powers accepted and applied this restriction to two open 
waterways, the United States since Bainbridge's daring act, has offered 
a resolute refusal. Its war vessels repeatedly entered the Sea of Mar- 
mora, its minister was corrected for having sought permission for the 
Congress to pass the Dardanelles, and protests against this policy of 
Turkey have continued down to within the last twenty years. In 
pursuance of this policy the United States refused to permit the 
Straits of Magellan to be closed either by Spain or by Chile. It as- 
serted and protected the same freedom as to the Red Sea and the 
various straits in the Malaysian archipelago over which one local 
Power and another claimed authority. It asserted the right to free 
navigation of the inner Sea of Japan, to the Persian Gulf, and the 
final removal of these last limitations did not take place until 1854, 
when the English treaty with the Trucial Arabs finally gave security 
to the pearl fisheries of Bahrein and freedom to the navigation of the 
gulf itself. 

This resolute assertion of the freedom of the seas was accompanied 
by very nearly the first consistent suppression of piracy which the 
world had seen. England in the Mediterranean had established easy 
relations such as Penn charged of the Philadelphia Common Council 
when he asserted that they were partners with piracy and allies with 
pirates, by permitting piracy in one sea and another as long as the 
British flag was respected. It was under the encouragement of this 
policy of limited piracy, that pirate haunts and ships long remained in 
the Gulf of Mexico and were still riff; when the American flag first 
appeared there. Our vessels were actively employed in clearing away 
pirates wherever they appeared, even at the risk, which was not incon- 
siderable, of collision with the flags of England, France, and Spain, 
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in whose territories these vessels found harbor. Even as late as a 
century ago, Florida was a nest of pirates and, in the case of Amelia 
Island, the United States did not hesitate to land in Spanish territory 
in order to end this brigandage of the seas. ' The attack on the corsairs 
of the Mediterranean was only a part of the warfare which the United 
States waged through all the five centuries of our existence in destroy- 
ing piracy. Our vessels sought pirates and attacked their haunts on 
the neutral coasts of Spain and Mexico as well as on the Spanish 
main. Our flag has been in action off Mozambique and on the pirate- 
infested shores of Madagascar. Desperate actions were fought in 
out-of-the-way straits and Dyak harbors .of the great archipelago which 
once made the voyage to China a constant peril, and the coasts and 
rivers of that empire were cleared in no small measure by American 
vessels when other nations were accepting piracy as a necessary evil. 
It was the United States which first put a date for the end of the slave 
trade, first prohibited this traffic to its citizens and first declared it a 
piracy, all these steps being taken while other Powers lagged more or 
less behind, in this determination that the free seas should carry none 
but free human beings. By the middle of the nineteenth century the 
slave power in the United States had, while the earlier policy was still 
maintained, led in our diplomacy to objections against search which 
aided this traffic. Even these objections were based on the broad prin- 
ciple of protecting our vessels and all vessels from search by any 
Power on" the high seas. For this principle the War of 1812 was 
fought. Its result ended the practice for all flags and by all fleets and 
added to accepted international law the far-reaching and just principle 
laid down by the greatest jurist who has dealt with the peace of the 
waters since the Rhodians first defined its practice. Lord Stowell. 

So completely had the Roman principle that rivers belong to all the 
inhabitants on their banks for their free use in transportation, or as 
the common law phrases it "the ownership of those upon the banks of 
the stream extends only to its low-water mark and does not pass be- 
neath its surface," disappeared from the practice of civilized man. 
while still remaining a principle of the jural code accepted by civiliza- 
tion, that every great stream was held by tolls at every stage of its 
navigation. The Treaty of Miinster in 1648 had closed the Scheldt to 
those who lived upon the Rhine and the Meuse, and in spite of many 
protests its restriction, stifling the trade of two streams, remained un- 
changed. The Rhine had its tolls at every vantage, almost as numerous 
as the castles on its banks. Hamburg had repeatedly protested against 
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tolls on the Elbe, and Bremen to tolls on the Weser. The Po, short 
stream as it is, was under toll of each city strong enough to make these 
exactions. Austrian vessels were not seen in the portion of the 
Danube which lay outside of the jurisdiction of the German 
Empire. In the Iberian Peninsula some traces of the Roman 
freedom of the river remained, but the rest of Europe had abandoned 
this ancient and equitable principle wherever two sovereignties divided 
a navigable stream. These exactions had grown rather than dimin- 
ished. The Congress of Aix-la-Chapelle refused to modify them. 
Even France did not protest against these injurious restrictions upon 
the trade of one of its chief streams. Joseph II of Austria had striven 
in vain to secure for the provinces in the Low Countries, which he had 
inherited, the privileges which had been bartered away at the close of 
the long struggle between Spain and the United States of the Nether- 
lands. 

Suddenlj' there began a movement in all parts of Europe which 
ended all these exactions. Many factors existed, but the most conspicu- 
ous one, directing the attention of the world to the injustice of this 
interference with the freedom of fluvial trade, was the treaty between 
France and England in 1763 which had guaranteed to the British 
colonists the free navigation of the Mississippi. The United States of 
America both inherited and asserted this privilege. It was made the 
basis of protest and negotiation, embodied in the treaty of peace, 1783, 
which established the principle on the American continent that rivers 
should be free to all their inhabitants, and duly remembered and re- 
corded by us for England in the Louisiana purchase in days when this 
great stream was believed to be navigable into Canada. Widely com- 
mented upon in Europe, the publication of the treaty of 1783 was fol- 
lowed by, and one may fairly say was the proximate cause of, the imme- 
diate movement which went into effect before the French Revolution 
and was soon won, demanding the abolition of all these obstructions to 
free trade on the rivers of Europe. In 1669 Hamburg had protested in 
vain to the Duke Christian of Mecklenburg-Schwerin against tolls 
on the Elbe which prevented navigation and turned trade to land.^ 
After the futile attempt of Joseph II from 1781 to 1784, the French 
Republic on November 20, 1792, made an energetic declaration assert- 
ing tolls on the Scheldt and Meuse "contrary to any right" — an echo 
of Jefferson's phrase.^ A secret article of the Peace of Campo Formio, 



^Histoire du Droit Fluvial Conventionnel, par Ed. Engelhardt, Aux Temps 
du Rome et au Moye'n Age, Nouvelle Revue Historique, 12:735. 

'-'Nouvelle Revue Historique de Droit Francois et Btraiiger, 13:77; Loi du 
Novembre, 1790; Tratte de la Haye du 16 Mai, 1795. 
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1797 (p. 87, ibid.) freed the Rhine. The 18th article of the Treaty of 
Ryswick extended this freedom to all nations. In 1798 the City of Ulm 
pleaded for the freedom of the Danube from the tolls imposed by 
Austria and Bavaria. Bremen added the same plea against the tolls on 
the Weser. These various steps and demands culminated in a conven- 
tion in Paris, August 3, 1805, concurred in by the authorities of the Ger- 
man Empire, in which Russia as well as France were concerned, estab- 
lishing the principles on which the unrestricted and universal naviga- 
tion of European rivers has since been urged. These were accepted by 
the Congress of Vienna and have ruled since. They were the applica- 
tion of the principles which Jefferson had enunciated and which so lib- 
eral a thinker and so radical a statesman as Mirabeau had controverted. 
The despotic rule of Napoleon had returned to these tolls and the an- 
cient exactions Mirabeau defended; but the allied sovereigns, first at 
Paris and then at Vienna, not only declared the Rhine free, but laid this 
down as a principle "for all other navigable streams traversing different 
states," a conclusion drawn by Baron William von Humboldt, the elder 
brother of the great traveller and explorer, whose name is imperishably 
associated with the rivers of the New World, soon themselves to be free. 
Successive conventions of the Powers involved, relieved from toll and 
restriction the Weser, Ems, Elbe, Rhine, Po and later the Scheldt. 
These regulations continued to 1831 and were still subjects of inter- 
national discussion in 1858, and the broad principle first asserted by 
an American statesman was only finally and fully applied to the Scheldt 
by the treaty of July 16, 1863. 

The Mississippi was the first of American rivers to see the recog- 
nition of this principle, which the united colonies had secured while 
under the English flag, which they had asserted under the flag of the 
United States, and which successive Secretaries of State, Jeflferson and 
Madison, had warned Spain would become a cause for war if inter- 
ference were permitted. France and Portugal carried this principle 
to South America in 1805 by agreeing to the free navigation of the 
Arawairi in deciding the boundary of Guiana. 

The United States, which had begun this work, continued it by its 
protests against obstruction, first of the St. Lawrence in 1827, and 
later of the River St. John, which the Treaty of Washington, August 
9, 1842, had declared "shall be free and open to both parties and shall 
in no way be obstructed by either." 

In 1852 the United States began its demands for the freedom of 
the Amazon. An imperial decree, October 2, 1854, abrogated an ex- 
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elusive concession of steam navigation on the Amazon, and in the 
course of the next decade the Amazon became free. The final step 
was taken by the Emperor of Brazil on December 7, 1866, by a decree 
declaring the navigation of the Amazon open to vessels of all na- 
tions to the frontiers of Brazil, of the Tocantins to Cameta, the 
Tapajos to Santarem, the Madeira to Borba and the Rio Negro to 
Manaos. On the same date the San Francisco was opened to Penedo. 
Where but one bank belonged to Brazil, treaties already negotiated 
were to decide police regulations, and engagements with Peru and 
Venezuela were duly validated. Regulations in regard to these rivers 
were decreed on July 31, 1867. Earlier the Platte was opened to all 
nations in various treaties, of which one, between the Argentine Con- 
federation and Belgium, opened the Parana and Uruguay on March 3, 
1860. The Orinoco was later added to the free rivers of the world. 
Colombia, which had with Venezuela long struggles over the Orinoco, 
finally secured its liberty and recognized this principle in its constitu- 
tion May 25, 1864, giving the central government exclusive power to 
enforce it. 

The United States was the first to establish this principle on the Pa- 
cific by opening the Yukon on equal terms to British trade as well as 
its own. Trading rights exist for all nations on the Yang-tse-kiang, 
and the last of Asiatic rivers to be added to the list is the Karun by 
decree of the Persian Government in 1888. 

The joint act of the Powers assembled at Berlin, which created the 
Congo Free State, gave free access to the Congo and its affluents, Feb- 
ruary 26, 1885. Common rights of navigation exist also on the Zam- 
besi. 

In just a century, from the earliest assertion of the United States 
at the beginning of its diplomatic history to the declaration of the free- 
dom of the Karun by Persia, the whole round of great rivers in the 
world has been made subject to this general principle wherever they 
cross more than one sovereignty. The peace of the waters is not yet 
wholly complete. Everj' international canal should be as free to all 
nations as is the Suez Canal. Some remnants of ancient restriction 
remain in one great bay and another, in claims like that of Russia 
over the Anadir Sea ; but the peace of the waters is nearly complete. 
The universal claim of all nations to all the resources of the earth is 
accomplished. 

This great work of the United States began when it consisted of a 
little fringe of States bound together by a new Union whose strength 
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was doubted by the world and whose majestic power was unknown 
even to those who had accepted its sovereignty. Today when the pop- 
ulation of the Republic has risen to one hundred millions and its re- 
sources have enabled it to construct the greatest work known to man 
in the Panama Canal, it is alike incredible and inconceivable that the 
nation which in the day of small things stood for a great principle and 
has seen it through a century carried to a triumphant acceptance by 
humanity, should bar the great waterway between the Atlantic and the 
Pacific, and should fail to continue at the opening of the twentieth 
century that peace of seas, straits and rivers which the young Republic 
began at the end of the eighteenth. It is not to be thought of 
that the early and intrepid policy of the young Republic which has 
flowed for a century to the open sea of men's praise should lose itself 
in the bogs and shallows of self-interest which seek to enforce unequal 
jights in the use of the Panama Canal. It stands the monument of 
national achievement. It must not become the tomb of national honor. 

The Chairman. In the address to which we have had the pleasure 
of listening, Mr. Williams refers to the fact that in the century and 
a third of our American existence, the United States departed but 
once from its line of precedents. You will be very glad indeed to 
listen to the next speaker of the evening, who happened to be, on the 
occasion referred to, a member of the Bering Sea Commission that 
sat at Paris and decided adversely to the contention of the United 
States. 

It will be my very great- pleasure to yield in a moment to the next 
speaker, his excellency, Mr. Gram, of Norway, Minister of State, 
who has crossed the ocean for the express purpose of being present 
at this meeting and of addressing you upon "The international interest 
in the settlement of the Panama Canal toll question." Mr. Gram is 
a lawyer by profession ; a judge of experience, not merely in his own 
country, but in the mixed courts of Egypt; and a tried and trusted 
arbiter of the nations under the Hague Convention. 

It is, I assure you, no common pleasure to be able to introduce to 
you as the last speaker of the evening a gentleman whose reputation 
is not only national but international, and who greatly honors us by 
his presence tonight — his excellency, Mr. Gram of Norway. 



